In the thirty-year history of Title VII, the meaning of workplace equality for women has undergone a vast number of changes. Many of these changes represented gradual, incremental steps in the elimination of barriers to women's employment such as height and weight requirements,2 rules against hiring mothers with small children,3 and the denial of overtime work to women. 4 Other changes in the meaning of workplace equality required major shifts in understanding about the nature of sex-based discrimination and came only after scholars and advocates laid substantial theoretical and political groundwork. Recognition that pregnancy-based exclusions constitute discrimination "based on sex" 5 and the extension of Title VII to prohibit ':"Orkplace environments that subject women (Vol. 92:2541 to lewd remarks and unwanted sexual advances6 are examples of these more radical transformations.
Despite the progress made under Title VII in eliminating barriers to women's access to equal employment opportunities, the Act has never kept up with the expectations many have had for it. At any given time, there seems to be a significant gap between what the law finds unacceptable under Title VII and what scholars and advocates contend the Act should prohibit. A gap between a law's reach and the aspirations of those who seek to use it to accomplish substantial societal reform is a common enough phenomenon, but this is small consolation, and critics look for explanations. In the case of Title VII, one explanation seems to lie in an unnecessary judicial reliance on community norms in determining what the Act requires. For example, privacy expectations of patients in nursing homes or hospitals have been held to justify an employer's sexbased hiring policies,7 even though those expectations are themselves based on gender-role stereotypes. 8 Another example can be found in hostile environment sexual harassment cases, in which community norms have come into play in evaluating whether a sexpolicy barring employees "capable of bearing children" from positions involving exposure to lead discriminated on the basis of sex). ) (finding that sex is a bona fide occupational qualification (BFOQ) at a state psychiatric hospital for a "security hospital treatment assistant" whose duties included feeding, clothing, and cleaning patients, assisting in personal hygiene, and observing patients in bathrooms and bedrooms), affd., 917 F.2d 731 (2d Cir. 1992); EEOC v. Mercy Health Ctr., 29 Fair Empl. Prac. Cas. (BNA) 159 (W.D. Okla. 1982) (finding that in a medical facility for high-risk pregnancies, complaints by tnale physicians and survey results indicating objections by prenatal patients to the use of male nurses in the labor and delivery area justified the exclusion of male nurses to avoid "medically undesired tension"); Fesel v. Masonic Home of Del., Inc., 447 F. Supp. 1346 (D. Del.1978) (finding that being female is a BFOQ for nurses and nurses' aides in a nursing home, after nine female residents signed an affidavit objecting "most strenuously" to male nurses and nurses' aides), affd. mem., 591 F.2d 1334 (3d Cir. 1979) . ual advance at the workplace was "unwelcome" or whether harassing conduct was sufficiently "pervasive" to violate the Act. 9 The example of judicial reliance on community norms on which this essay focuses concerns employer dress and appearance requirements. Employers have traditionally assumed substantial prerogatives with respect to the dress and appearance of their employees, imposing burdens on women that are different from those imposed on men. For example, women may be required to wear skirts of a certain length 10 or high-heeled shoes, 1 ;t to conform to different weight criteria than men, 12 or to wear makeup. 13 They may be fired if they have unladylike facial hair 14 or if they wear their hair in a style that may offend customers. 15 They may be required to have sexually alluring figures or to wear sexually provocative clothing,16 or they may be made to downplay their sexuality.17 Men, in tum, 19 or may be prohibited from wearing "women's" jewelry. 20 These requirements pose a special challenge to conventional equality concepts and illustrate especially well the difficulties of rooting out workplace rules and practices that are based on well-settled community norms.
For the most part, courts have rationalized dress and appearance requirements by reference, directly or indirectly, to community norms. Based on these norms, courts may excuse dress and appearance requirements they deem trivial in their impact on employees, or neutral in affecting men and women alike, or essential to the employer's lawful business objectives. These rationalizations have been criticized by scholars, who argue that reliance on community norms constitutes an acceptance or legitimation of the very gender stereotypes that Title VII was established to eliminate. 21 The proposed solution is that community norms be put off limits as a basis for justifying discriminatory standards and that mandatory dress and-appearance codes be found unlawful under Title VII.
In this essay I study both the judicial rationales and the scholarly criticisms thereof, agreeing with critics that community norms are too discriminatory to provide a satisfactory benchmark for deFrancisco, 741 F.2d 1163 (9th Cir. 1984) {finding that a city discriminated against a female trainee when it evaluated her negatively in part for looking and acting "too much like a lady"); Carroll v. Talman Fed. Sav. & Loan Assn., 604 F.2d 1028 (7th Cir. 1979) {holding that a requirement that female bank employees wear uniforms to prevent them from following prevalent fashion styles, such as the slit skirt, which the employer deemed unprofessional, violated Title VII when men were not required to wear uniforms), cert. denied, 445 U.S. 929 {1980).
18. See, e.g., Sandstrom v. State, 309 So. 2d 17 (Fla. Dist. Ct. App. 1975 ) (finding that a judge did not violate an attorney's civil rights when he ordered him to wear a tie in court), cert. denied, 336 So. 2d 572 {Fla. 1976).
19. See, e.g., Willingham v. Macon Tel. Publishing Co., 507 F.2d 1084 (5th Cir. 1975) (upholding an employer's refusal to hire a male job applicant because his hair length violated the employer's grooming code, despite differences in standards for male and female employees); see also Earwood v. Continental Southeastern Lines, 539 F.2d 1349 (4th Cir. 1976) {finding that sex-differentiated grooming standards do not constitute per se discrimination).
20. See e.g., Lockhart v. Louisiana-Pacific Corp., 795 P.2d 602 (Or. Ct. App. 1990) (upholding a rule prohibiting male employees from wearing facial jewelry, including earrings, but allowing women to wear jewelry that is not "unusual or overly-large"); Doe v. Boeing Co., 846 P.2d 531 (Wash. 1993} {denying a claim of handicap discrimination by a transsexual terminated for wearing "excessively feminine" attire, including a strand of pink pearls).
21. See, e.g., Karl E. Klare, Power/Dressing: Regulation of Employee Appearance, 26 NEw ENG. L. REv. 1395, 1417-18 {1992) ("In using (phrases like commonly accepted social norms or generally accepted community standards of dress and appearance], the courts are of course referring to mainstream or conventional norms, which in our society are thoroughly sexist and patriarchal."); Mary Whisner, Gender-Specific Clothing Regulation: A Study in Patriarchy, 5 HARV. WOMEN'S LJ. 73, 84 {1982) ("When 'commonly accepted social norms' disadvantage women, the countenancing of an employment practice that takes its justification from those norms defeats the purpose of a statute proscribing sex discrimination.").
fining workplace equality, but also questioning the usual implications of this critique. Critics assume that it is possible, and desirable, to evaluate dress and appearance rules without regard to the norms and expectations of the community -that is, according to stable or universal versions of equality that are uninfected by community norms. I question this assumption, arguing that equality, no less than other legal concepts, cannot transcend the norms of the community that has produced it. I argue, further, that eliminating dress and appearance discrimination against women in the workplace is not as simple a matter as the critics suggest. As I explain in Part I, women are disadvantaged by dress and appearance expectations beyond those formally mandated by employers. Strategies to eliminate mandatory codes fail to address this disadvantage. Moreover, it is not clear that mandatory dress and appearance codes are always a source of disadvantage to women; in some instances, they may even be beneficial. Accordingly, in evaluating dress and appearance codes, my focus is not on whether they are mandatory but on whether, mandatory or not, they further gender-based disadvantage in the workplace. Because what constitutes disadvantage, as well as what it takes to reduce that disadvantage and even what reducing disadvantage means, can only be determined in context, in relation to a particular set of circumstances, I conclude that the evaluation of equality claims under Title VII requires more, not less, attention to community norms.
In Part II, I review how courts, in evaluating dress and appearance restrictions under Title VII, have relied on community norms in an incorrect way, as objective, external criteria that tend to legitimate most restrictions. In Part III, I explore the implications of a more complex, interactional view of community norms as provisional givens, which are neither fixed for all time nor easily changed by simple legal fiat. Within this framework, I urge an abandonment of the judicial practice of justifying dress and appearance requirements by their correspondence to existing community norms. As noted above, however, I advocate not a rejection of community norms altogether but a more deliberate focus on them, as an important reference point both for determining whether workplace rules and practices disadvantage women and for defining which discriminatory rules -for strategic as well as legal reasons -might have to be allowed as essential to businesses that, however objectionable from a sex-equality perspective they might be, society is not yet prepared to prohibit. [Vol. 92:2541 One premise of this essay is that no version of gender equality can accomplish substantial social change unless it is familiar enough to take root in the very conditions of subordination it is expected to eliminate. This familiarity is especially important with respect to matters affecting personal identity, such as dress and appearance, 22 about which sharp breaks and shifts in understanding are difficult if not impossible to achieve. I leave the details of this argument for another day 23 but mention it here to give further context to why I think it should not be surprising that legal reform affecting genderrole stereotypes, like legal reform in other areas, often reincorporates the kinds of defects it is designed to eliminate. 24 The law shapes, and is shaped by, community norms, in an ongoing series of negotiations over form and function, over ideals and reality, and over difference, disadvantage, and the difference between the two. In this process of negotiation, only those versions of equality that incorporate past understandings, as well as new insights, will be stable enough to form the basis of even better future versions.25 Viewing community norms as a central part of this process rather than as an evil that can or should be ignored reflects this premise.
I. THE FEMINIST CRITIQUE OF DRESS AND APPEARANCE
For feminists, dress and appearance norms raise both autonomy and equality concerns. As an autonomy issue, the problem is that dress and appearance norms impede women from making their own choices and restrain them from expressing their true identity. 2 an equality issue, the problem is that dress and appearance expectations subordinate women to men. For example, women's dress and appearance demands are much more complex than men's, involving more frequent changes in fashion, more time and effort to assemble, and a greater premium placed on having different clothes for different occasions and on not being seen in the same outfits too frequently.27 Women's standards are harder to attain than men's and matter more. 28 Substantively, women's dress and appearance expectations objectify women and construct them as inferior, submissive, and less competent than men. Throughout European history, men's clothing has emphasized ~trength and competence, while women's clothing since the early nineteenth century has conveyed the message that its wearers are fragile, helpless, debilitated, armored, hobbled, decorative, nonthreatening, useless, and immobile. 2 9 Employer dress requirements codify these inequities, channeling women's self-presentation according to someone else's judgment about when women should be sexy or businesslike and what sexy and businesslike, for women, mean. Given that women in paid employment is itself a contradiction within traditional gender-role schemes, the channels into which women have been steered often have been impossibly narrow. A woman can be neither too much like a woman nor not enough like one; she must appear competent -and thus formal, covered, and neutered -but not too assertive or manly -and thus soft, frilly, and ornamental. She must not distract others with her sexiness, and thus must be wrapped tight and inaccessible, but she cannot be too independent, and thus should be appropriately exposed (legs), painted (eyes, lips, cheeks, hair), elevated (high-heeled shoes), and vulnerable (clothes that prevent easy movement or escape).30 27. JANET R. RICHARDS, THE SCEPTICAL FEMINIST 182 (1980); see also NAOMI Wou:, THE BEAUTY MYTH 52-53 (1991) (explaining that "beauty maintenance" is expensive).
28. RICHARDS, supra note 27, at 182-83; see also infra text accompanying notes 50-60 (discussing the tightrope women are expected to walk in choosing appropriate dress and the consequences for how they are evaluated with respect to competence and authority). Tue feminist position on dress and appearance restrictions has much validity as critique but proceeds on two conflicting views of the woman subject that have quite different implications for legal reform. In adopting the goal of liberating women from oppressive restraints so that they can be who they want to be, the position presupposes the possibility of women's free choice,. autonomy, and capacity for self-definition, accomplished with respect to dress and appearance merely by eliminating coercive codes. On the other hand, in portraying women as victims who cannot help but be constructed or defined by forces outside their control, the position negates the possibility of women's autonomy, even in the absence of coercive measures.
As many scholars have argued, it is not necessary to view the individual subject as either wholly free or wholly constrained by social forces. 31 Meaning and identity are continually shaped by social arrangements and institutions and at the same time continually reshaped by the interventions of individuals who, even as their preferences and beliefs are shaped by external forces, perceive gaps and contradictions in existing structures of meanings through which they will be able to construct new meanings and possibilities. Seen from this perspective, contingency is inevitable but agency is possible, even if itself socially constructed. 32 Although the point that our choices are both constrained and free is by now too obvious to be worth stating, scholars who seem to recognize the point tend to ignore its implications, addressing employer dress and appearance codes as if the elimination of such codes is a self-evident and complete response to the constraints they impose. Karl E. Klare, for example, who notes both the "disciplinary and repressive aspects of gendered appearance expecta- 32. To say a concept is constructed does not mean that it does not have real force. The construction itself may have characteristics as a self-fulfilling prophecy. Thus, for example, individuals who understand themselves to ha".e "agency" may well have greater control "in fact" with respect to their choices than those who do not.
tions" and the "interstitial possibilities of agency [and] resistance,"33 offers no more in the way of a proposed legal response to such codes than that they be "relaxed to permit greater on-the-job experimentation, imagination, play, enjoyment and expression of sexual autonomy." 34 This approach is consistent with that of law review commentators considering dress and appearance issues under Title VII who, like Klare, tend to emphasize the individual's interest in autonomy, freedom, and sense of self, over the interest of women in equality with men. 35 One feminist commentator analyzes clothing regulation in terms of the sexual objectification of women and the perpetuation of male hierarchy -or "patriarchy" -but even she characterizes the right involved as an "appearance interest" and seems to assume that the solution to the problem is simply to prohibit such regulation.36 The popular literature, too, stresses autonomy and choice as if that were the problem, rather than inequality and subordination. 37
The notion that fewer dress codes means more individual autonomy and that more autonomy is better than less autonomy seems intuitively correct, but the issue is far more complicated. First, if meaning is created through the institutions, arrangements, and· practices of a particular time and place, the freedom to create one's "own" meanings is a misleading objective. What one might express through his or her dress and appearance decisions is always dependent on the cultural codes that give meaning to the range of possible expressions. 38 This dependence is present especially with respect to oppositional dress and appearance, which require clear standards against which the expression of dissent or rebellion can 33 be made and understood. 39 In this sense, the ability to "be oneself" is necessarily as much an act of conformity to these codes as it is one of personal invention. 40 Individuals cannot create their own meaning system, and efforts to do so can amount to no more than a Tower of Babel, from which everyone speaks but no one understands.41 If meanings are socially constructed rather than selfproduced by autonomous individuals, the abolition of employer dress and appearance requirements will not restore autonomy of self-production to the individual. It will simply eliminate one type of constraint on individual autonomy and leave more room for different, less explicit, and potentially even more insidious constructing forces. 42 Individuals, of course, have an interest in expressing themselves within the cultural codes of their time, unconstrained, insofar as possible, by undesirable penalties such as the inability to obtain or retain a certain job. But here the real problem arises. In many contexts, the available (constructed) meanings do not leave room for the expression of what an individual perceives as her "self." A female marine who considers herself a professional will seem frivolous, decorative. and flighty if she wears a dress or skirt, but when she wears the male uniform she may be perceived as dressing up like a man and thus either silly or sexy. 43 If the cultural codes leave little or no leeway for a woman to dress so as to be understood as a 39 competent and confident professional, she faces an equality barrier that the removal of formal employment restrictions cannot effectively address.
There is another problem. Dress and appearance expectations are pervasive and persist even in the absence of mandatory codes. These constraints are popularly attributed both to the advertising images with which the society constantly is bombarded, in association with products as diverse as cars, beer, household detergents, makeup, and diet aids, and to the assumptions and values of the patriarchal culture in which this kind of commercialism actually works. 44 Wherever and however acquired, the resulting expectations run deep, constituting the reality by which employers and employees judge what is normal and acceptable, and even the norms by which women judge each other. 45 At the workplace, a good deal of control over appearance is exercised at the hiring stage, when the absence of formal dress and appearance codes is not likely to prevent an employer from excluding applicants who would not appear to "fit in." 46 This unspoken control is probably strongest at the hiring stage with respect to appearance characteristics that the employer assumes the applicant would not be able to change, such as facial features, body build, breast size, voice, or posture. Once on the job, oral traditions of dress and appearance prevail in many business settings, again making formal codes unnecessary.47
Still another factor suggests that the concern about whether dress and appearance ·standards are mandatory is misdirected. In some workplace settings, men may obtain respect and privilege by wearing the accepted uniform -the male suit -while women tread uneasily in a minefield of choices between the recommended 44 studies and human resource selection manuals that demonstrate the importance of appearance in hiring). Although it is impossible to determine with any reliability how much appearance matters in hiring decisions, there is reason to believe that many job applicants who would be constrained by dress and appearance standards on the job are never hired in the first place.
47. Anecdotal evidence of the strength of these oral traditions in the professional world is found in Cate Plys, Green Ties Mean Pink Slips!, SPY, July 1990, at 62. This evidence suggests that the distinction between formal dress codes and the unspoken law is deceptive. One source was reported as saying, "Leaving the second button on your suit jacket unbuttoned was an unspoken law until I broke it." Id. at 64. skirted business suit 48 and more feminine or "stylish" outfits consisting of skirts, blouses, sweaters, jackets, dresses, and pants. In choosing what to wear, women often find themselves trapped in nowin situations -being considered too feminine if they wear traditionally female clothing, or not feminine enough if they do not.4 9 The "dress-for-success" literature makes chillingly clear the tightrope women are expected to walk. Women are cautioned to avoid both the "imitation man" look and the feminine look, both of which detract from their authority. The imitation man look -a shirt and tie, vest, or pinstriped suit -causes women to look as if they are dressing up in someone else's (their father's?) suit and thus silly or, in some cases, sexy.so It is important for the individual woman to show -with a skirt, for example -that she is not departing in too radical or threatening a way from accepted gender identifications.st The feminine look causes a woman to be perceived as a subjugated object rather than as an authority figure. Thus, women should not wear frilly or lacy blouses,s 2 pastel colors,s3 short or long skirts,s4 49. Another situation concerns dress codes designed with only male employees in mind. For example, in Andre v. Bendix Corp., 841 F.2d 172 (7th Cir. 1988), the plaintiff was sent home for wearing a tank top because, according to her supervisor, it was inappropriate for her position. 841 F.2d at 173-74. The supervisor refused to tell her what kind of shirt she could wear, and the dress code only addressed pants and shoes, not shirts. 841 F.2d at 174.
50. See MoLLOY, supra note 43, at 27-32. Molloy writes, "Research indicates that when a woman wears a vest, she draws attention to her bust. With all women this is sexy, and with a busty woman it is very sexy." Id. at 77.
51. See DAv1s, supra note 22, at 42-54. In other contexts as well, woman's "crossdressing," which is far more acceptable than male cross-dressing, is often qualified by such feminine touches as a scarf, bow, or pin, or oversizing, or is in some other way distinguishable from the real thing. irony is striking: women have a greater range of dress and appearance options, but with that freedom a greater possibility of mistake and a narrower range of error than men.ss Studies continue to show that women are evaluated with respect to their competence and authority based in part on their dress and appearance. 59 Studies also show that wearing "appropriate" dress makes women more role-confident, more involved in the business, and, by extension, more competent. 60 It would be dangerous to conclude from these studies that clearer and simpler dress expectations for men are a cause of their greater authority in the workplace, or that the same clarity and simplicity for women would cause women to be perceived as more competent. The causes of women's subordination run far deeper than dress and appearance, which are as much symptoms of male dominance as they are contributing causes. The fact that clear dress expectations benefit men and unclear dress expectations disadvantage women, however, does tend to undermine the assumption that eliminating dress and appearance codes would represent a significant step toward gender equality in the workplace.
A different kind of concern about an approach that focuses on the elimination of formal dress and appearance codes is that an employer, too, has an "appearance interest" in expressing itself in terms of the learned associations and cognitive categorizations of the day. These symbolic expressions can have considerable value to the employer. Dress color, dress style, and dress material, for example, can trigger associations that help the business identify with certain attributes or values. Blue (as in blue suits) conveys dignity, red (as in Disneyland costumes) conveys affection, brown (as in the UPS uniform) conveys trust, white (as in hospital uniforms) conveys purity and cleanliness, and dark colors (as in police uniforms) convey authority. 61 The degree of homogeneity and distinctiveness of dress norms can also help to reveal information about the values of the business or the division of labor that can be valuable to the business. 62 If a business values consistency and homogeneity and is proud of the suppression of individual differences in the service of the overall organization, as a fast-food chain or a worldwide mail delivery system might be, this message may be conveyed through uniform dress standards. 63 If it wants to stress stratification and a clear division of labor within the organization, it may wish to maintain dress distinctions that parallel the lines of authority within the business. 64 Dress standards can fulfill other business goals as well. Dress conventions like judicial robes, theme-park costumes, police uniforms, and clerical garb can make employees more aware of their roles and thus more attuned and faithful to those roles. 65 Dress standards can legitimate the functions of some individuals, like nurses, police, or sports referees, who require respect in those functions in order to do their jobs effectively. 66 Such standards also can provide cues allowing customers and members of the public to 62 . Id. at 41. 63. Id. at 41-42; see also JOSEPH, supra note 42, at 150 (describing Honda's efforts to promote internal egalitarianism and team work through single, common uniforms and insignias).
64. Rafaeli & Pratt, supra note 61, at 42-43. Some organizations are able to use appearance and dress requirements to enforce both a homogeneous enterprise and status levels within the organization. Disneyland is perhaps the best example. Homogeneity at Disneyland is facilitated through hiring only good-looking, young, and enthusiastic employees all dressed in roles serving the common enterprise, while status among employees is created not the smartly vested Riverboat pilot." Id. at 61. For females, "the perceived sexiness of uniforms, rather than social rank, seems to play a larger role." Id. at 62. This phenomenon was evidenced one year when the high-status tour guides felt they were being upstaged by the ride operators at a new ride, "It's a Small World," when these operators were outfitted with "what were felt to be the shortest skirts and most revealing blouses in the park." The guides lobbied actively against the new uniforms and apparently succeeded in having the skirts of their rivals lowered and the necklines raised. Id. recognize who may be asked to perform what services. 67 In a different vein, dress conventions in the workplace can help to level out group-based differences that the organization may wish to downplay, like differences in social class, age, size, or even race and sex.6s There is no problem under Title VII if an employer can satisfy such business interests without gender-specific dress or appearance requirements. All hospital personnel, both female and male, can wear white, and all UPS employees can wear the standard brown UPS uniform. In some cases, however, employers may feel their business interests genuinely compromised by their inability to impose sex-specific dress and appearance requirements. An employer whose desired clientele has conservative expectations and tastes, for example, will be hurt if its male employees who have contact with this clientele arrive for work wearing skirts, earrings, sleeveless blouses, and pink pearls, even though female employees are allowed, or even encouraged, to wear such items. This interest in attracting a particular type of clientele is comparable to the interest of businesses that wish to code themselves as "progressive" to prospective customers by hiring only employees who demonstrate their rejection of gender-role stereotypes -men with earrings, hairbands, or long hair, for example, or women with short crew cuts, unshaved legs, tattoos, oversized "men's" clothes, or motorcycle pants. 69 An approach that focuses on eliminating mandatory dress and appearance codes to enhance worker freedom should find both sets of restrictions equally" objectionable, because one is no less an intrusion on an employee's (or potential employee's) autonomy than the other. In contrast, an approach that is more concerned with nonsubordination and the generation of more empowering 67. Dress patterns can indicate, for example, which employees customers might expect to be able to handle specific issues or whom to approach for service. Rafaeli & Pratt, supra note 61, at 49 (citing studies). Hence "hospitals that eliminated the requirements that staff wear stratified uniforms experienced chaos because delineations regarding authority and responsibility became unclear. symbols for women will need to examine the dress and appearance requirements in light of the workplace and societal conditions and norms that give them meaning, and determine whether they subordinate on the basis of sex. After examining in Part II the way courts have used societal conditions inappropriately as a justification for upholding dress and appearance requirements, I will return in Part III to explain how closer attention to these conditions and norms might work.
II. How COURTS INCORPORATE COMMUNITY NORMS INTO THEIR REVIEW OF DRESS AND APPEARANCE STANDARDS A. Dress and Appearance Restrictions Do Not Raise Significant Questions of Equal Employment Opportunity
The earliest administrative decisions by the Equal Employment Opportunity Commission (EEOC) considering challenges to sexbased dress and appearance restrictions concluded that such restrictions violate Title VII because they discriminate "on the basis of sex" and are not sufficiently essential to the employer's business to satisfy the bona fide occupational qualification (BFOQ) exception of the Act. 70 The results and the mechanistic reasoning of these cases was criticized at the time, 71 and courts confronting similar issues did not follow them. 72 Instead, courts have resisted the application of Title VII to dress and appearance requirements, following a variety of approaches that incorporate and thus, in effect, legitimate the community norms on which such requirements are based.
Some courts have summarily dismissed challenges to employer dress and appearance requirements on the grounds that they are simply too trivial to implicate equal employment opportunity con-70. Several EEOC cases invalidated hair-length requirements or no-beard rules, which applied to men but not women. See cems. Such requirements are considered trivial in the sense that they are matters of mere "personal preference" that the employee can change "at will." 73 Courts reason that employees can change their hairstyle, clothing style, and other grooming habits -unlike their immutable characteristics, like race or sex -to conform to workplace standards, and that because the importance of these matters is negligible, 74 employees have no reason not to do so.
Courts that treat dress and appearance requirements as trivial to the employee typically use two other rationales as well. Tue first is that such requirements represent decisions by the employer about how to "run its shop" rather than about the terms and conditions of employment. 75 This rationale makes it irrelevant whether the employer is correct in its factual assessment about the tastes and expectations of its clientele, so long as its judgment represents an effort to satisfy community norms. 76 Tue second is that although these requirements are trivial to the employee, they serve important interests of the employer. 77 Under a combination of these ra- Commentators have attacked each of these rationales. Some have argued that the fact that dress and appearance are alterable does not mean they are not critical to an individual's sense of dignity and self, much as race and sex are. 82 This argument focuses on the individual's autonomy interest to the exclusion of the individual's interest in equal treatment. Others have focused on the apparent inconsistency in finding dress and appearance trivial to the employee but important to the employer. 83 This criticism correctly underlines the fl.aw in categorically assuming that the interests of employees will always be less weighty than those of the employer, but it relies on its own questionable empirical assumption that the interests of the employee will always be either equivalently important or stronger than those of the employer.
The real problem with the assumptions courts make about the trivial impact of dress and appearance requirements on employees and their importance to employers is not that they are never right; nor is it a problem of inconsistency. The problem is that they rely on unexamined, culture-bound judgments that will tend to reinforce existing, hidden prejudices and stereotypes. Such judgments reflect more about the high degree of societal consensus regarding dress and appearance expectations than about the value that individuals or businesses attach to dress and appearance. should wear knee-length skirts and high heels and a man should not can be understood as trivial to the employee but important to the employer only from within a culture in which women commonly wear knee-length skirts and high heels and men do not. In such a culture, a requirement that men wear knee-length skirts and high heels could not be so easily dismissed. Similarly, a prohibition against all-braided hairstyles may seem trivial from the point of view of individuals in that culture who find such hairstyles bizarre or threatening, but it will seem anything but trivial to individuals struggling in a larger social context to define and express themselves in ways that affirm their connection to, and identification with, particular historical roots. 85 In short, whether dress and appearance standards are trivial or significant depends upon the relationship between the standard and the culture in which it is imposed. 86 Prejudgments about what is trivial and what is important without regard to the specific relationship between a rule and its cultural context take for granted the very habits Title VII should be used to scrutinize, and thereby undermine the Act. These habits form the basis for practices that, in their normality, are those that will most easily escape suspicion, without rigorous review. Indeed, they are difficult enough to uncover and analyze even when Title VII is taken more seriously, as will be shown in the sections that follow.
B. Dress and Appearance Restrictions Do Not Discriminate "Based on Sex''
Courts that decline to accept preemptive approaches to dress and appearance restrictions based on judgments about their triviality must face the question whether such restrictions discriminate "on the basis of sex." This question is critical in that its answer spondents ranging in age from 7 to 50 who were asked to rate the physical attractiveness of models in photographs) ( sorts workplace rules between those that require strict review under the BFOQ exception of the Act and those that do not. In addressing the question, however, courts again have tended to apply highly formal reasoning that accepts and builds upon prevailing community norms rather than challenging them.
The tendency to rely upon community norms is apparent in a number of types of cases that present different structural components of analysis. One set of cases involves the regulation of characteristics that are more or less unique to one sex. In these cases courts have upheld grooming criteria on the grounqs that these criteria discriminate on the basis of the characteristic in question rather than on sex. A restriction on beards, for example, is said to discriminate on the basis of beards, not sex. 87 Accordingly, a requirement that individuals have busts of a certain minimum size 88 or that individuals with certain gender-related skin problems wear makeupB9 could be said to discriminate on the basis of bust size or skin condition rather than sex.9o 89. In Tamimi v. Howard Johnson Co., 807 F.2d 1550 (11th Cir. 1987), an employee was protected from being fired for failure to follow her employer's direction that she wear makeup to conceal a pregnancy-related skin problem because her discharge, according to the court, fell under the Pregnancy Discrimination Act, 42 U.S.C. § 2000e(k) (1988) . Tamimi suggests that if the plaintiff's skin problem had not been related to her pregnancy, an appearance standard applied by the employer to address the problem would not have been discriminatory.
90. This analytic framework parallels the reasoning of the Supreme Court in concluding that a state disability plan that excluded pregnancy from its otherwise comprehensive coverage discriminated between pregnant and nonpregnant persons, rather than between women and men, and thus did not discriminate "on the basis of sex. A variation on the sex-unique analysis has been applied when members of only one sex are hired in a particular job category. See, e.g., Earwood v. Continental Southeastern Lines, 539 F.2d 1349 (4th Cir.1976). Although some courts have noted that an employer should not be able to immunize its discriminatory appearance standards by hiring only members of one Another set of cases involves sex-based requirements affecting members of both sexes. Paradoxically, while workplaces with rules affecting members of only one sex can be found not to discriminate on the basis of sex because only men or only women are affected, if an employer imposes dress and appearance requirements on both men and women, this fact also is used to support the conclusion that there is no discrimination on the basis of sex.9 1 In reaching this conclusion, courts have engaged in little or no comparative analysis of the burdens men and women, respectively, face. In some cases it has been enough that some requirements were imposed on both men and women, regardless of how burdensome or demeaning either set of requirements might be. 92 Other courts have seemed to engage in a more qualitative review, implying that the burdens on men and women must be at least roughly comparable, by some criterion or another. 93 Even in cases in which a stricter, more functional approach is articulated, however, courts accept as given certain community norms and thus are slow to recognize disparities in the burdens sex-specific appearance criteria impose.
Jarrell v. Eastern Air Lines, Inc. 94 is a case in point. The plaintiffs in Jarrell challenged the airline's weight restrictions for flight attendants, showing that (i) the weight maximums could be met by men with large frame sizes, while only women with medium and small frames could meet the criteria; (ii) a greater percentage of men than women could satisfy the restrictions; (iii) women gain more weight with age than do men; and (iv) a higher percentage of women than men were suspended under the program.9s Despite these showings, the court upheld the restrictions, using a variety of masking devices.
First, the court noted that the airlines employed many more women than men as flight attendants and thus the restrictions were not discriminatory against women: "In light of the female dominance of the flight attendant position, the plaintiffs' attempt to prove discriminatory effect falls short. " 96 This reasoning, like the conclusion that restrictions applied to single-sex job categories do not discriminate on the basis of sex, 97 perversely grants employers who manage to segregate women into separate, socially normalized job ~ategories greater leniency in regulating these employees than they would otherwise possess.
Second, the court downplayed the demonstrated differential burden by dismissing it as a "statistical phenomenon," not explainable by any cause specifically related to sex. 98 It could not relate the differential burden on women to discrimination because it accepted the public expectation that flight attendants be young, thin, and beautiful. 9 9 Thinness in women was so taken for granted in Jarrell that the court assumed, without apparent support, that the airline's weight standards were "consistent with accepted medical notions of good health" and did not "impos[e] a health hazard." 100 Weight gain, even that "associated with aging," it declared, "can be reasonably controlled."101
Whether women can conform to societal weight standards without compromising their health is, in fact, increasingly a highly debatable proposition. The medical evidence is overwhelming that women require more body fat as a percentage of their body weight than men do. Without sufficient fat, women will not begin, or continue, to menstruate, 102 sustain a successful pregnancy, or breastfeed a child. their weight "under control," at puberty girls generally have ten to fifteen percent more body fat than boys. 104 When faced with such medical evidence, however, courts, as in Jarrell, find a way to associate health hazards only with some females, such as those who make the voluntary, individual decision to take birth control pills.10s Some opinions acknowledge the rather radical methods many flight attendants have used to maintain, their weight, including fasts, water shots, diet pills, water pills_, and laxatives. 106 At the extreme, these methods can lead to diet pill addictions and eating disorders such as bulimia and anorexia, which is associated with severe physical consequences, including bradycardia (impaired heartbeat), kidney failure, osteoporosis, tooth erosion, seizures, and infertility .101 Alternatives such as liposuction -the surgical removal of body fat -also carry risks that have no medical justification. 108 That the contemporary community ideal of the thin woman can be viewed as natural and medically well grounded in the face of these health consequences is a testament to the strength and pervasiveness of this idea1.109 A few cases appear to engage in rigorous comparative analysis of the respective burdens imposed by dress and appearance stan-<lards on male and female employees. This analysis, however, more often masks and reinforces, rather than exposes, the discriminatory nature of these standards. Such was the case with the use of customer surveys in Craft v. Metromedia, Inc. 110 In Craft, television anchor Christine Craft was demoted after management found her taste in clothing and makeup unacceptable. Craft charged that she was judged by criteria that were stricter and more onerous than those applied to male television anchors. 111 The employer defended Craft's demotion on the grounds that customer surveys rated her poorly in comparison to other female anchors based on her dress and appearance, 112 and other on-air employees, both male and· female, demonstrated "a fairly consistent ability to maintain their appearance at a level acceptable to management" 113 and thus did not require as much supervision. Faced with such tangible evidence linking the plaintiff's appearance to her public unacceptability, the court accepted the objectivity of the management's negative appraisal of her performance and potential. 114 Though this evidence merely incorporated the viewing public's sex-specific, subjective notions of what a news anchor should look like, it became "objective" proof of the dowdy plaintiff's unsuitability for the job.11s
The Craft analysis exemplifies the difficulty of establishing, in individual cases, the extent to which a female plaintiff's appearance has been judged by more extreme standards than those used to judge men. Studies rating the good looks of men and women show that men are more often rated as "average" than women, while women are more often dispersed to the "above average" or "below average" categories; 116 in other words, "[w]omen's appearances evoke stronger reactions, both positive and negative, than do men's." 117 . As further proof of the gender disparity in the importance of "good looks" to women and men, other evidence confirms that women are more dissatisfied with their looks than men. See Judith Rodin, Body the workplace have substantial economic consequences. A study by Daniel Hamermesh and Jeff Biddle found that people with aboveaverage looks receive a pay premium of up to thirteen percent, while those with below-average looks receive a pay penalty as large as fifteen percent. 118 According to these economists, the only question is whether these consequences are primarily due to employer discrimination or to customer ~'preference." 11 9 It is perhaps a sign of the extent to which customer pr~ferences are seen as neutral that the economists refer to the influence of customer preference and tastes on employee pay as a "productivity" factor.120
C. Dress and Appearance Restrictions Satisfy the BFOQ Exception to Title VII
Some courts have recognized that dress and appearance requirements constitute discrimination based on sex and have faced the tough question whether they are nonetheless justified under the BFOQ exception to Title Vll. 121 Even some of these courts, however, despite moving to a further level of analysis, remain fixed on community norms as the point of reference for evaluating such requirements. In Wislocki-Goin v. Mears, 122 for example, a woman's discharge from a teaching position at a juvenile detention facility based on her wearing excessive makeup and wearing her hair down, in -violation of requirements that she achieve the "Brooks Brothers Look," 123 was upheld on the basis of the facility's conclusory representations about the need to protect "the public's confidence in the professionalism of government employees." 124 Mania, 25 PsYCHOL. TODAY 56 (1992). Rodin reports that although men are increasingly concerned about their appearance, appearance expectations still weigh more heavily on women than on men. Id. at 57 (reporting that in 1987, 14% more women than men were dissatisfied with their weight and 13% more women than men were concerned about their muscle tone); see also Wislocki-Goin typifies the deference shown by courts to the asserted interest of employers in obtaining respect for their employees and the uncritical acceptance by courts of what it takes to command that respect. 125 It also exemplifies the courts' tendency, as a result of the BFOQ exception, to stress the distinctiveness of the workplace circumstances, rather than how ordinary, minor, or trivial the requirements are, as courts do in analyzing whether the requirements discriminate "on the basis of sex." 12 6 These factors are identical to those present in cases raising constitutional claims, in which public employers assert the need for their employees to have the public's respect. 127 In Gadberry v. Schlesinger,12s for example, the court upheld sex-based grooming regulations promulgated by the Air Force, because traditional gender distinctions are an important part of the "public image" of the military, upon which public respect is assumed to depend.129
A few cases have invalidated sex-based dress and appearance requirements because they do not meet the BFOQ test. These cases have used reasoning uniquely sensitive, among the cases as a whole, to the disadvantages faced by women subject to the requirements at issue. Nevertheless, even these cases rely on community norms as an objective measure of which disadvantages women should have to put up with and which they should not. In one of the first of these cases, a court held that requiring a female lobby attendant to wear sexually revealing outfits resembling the American flag and inviting acts of sexual harassment was not justified 125 he image the defendants wish to project is one that recognizes the differences in personal appearances between men and women which have traditionally existed in this country"). The military's related interest in military authority, which it raises in defense of its policy against gays and lesbians, may also be implicated by its dress and appearance requirements. If its women look too much like men or its men too much like women, the disciplinary mechanisms that rely on gender stereotypes, as well as male bonding, may be compromised. For a description of some of the military practices that are built on gender stereotypes and, relatedly, on the rejection of homosexuality, see Michelle M. Other cases lost by employers at this stage are cases in which the employers attempted to justify dress and appearance standards on factors other than their public image. See, e.g., Roberts v. General Mills, Inc.; 337 F. Supp. 1055, 1056 (N.D. Ohio 1971) (holding that a rule that women wear a hairnet but men wear their hair short enough for it to be covered by a hat was not justified by the need to maintain sanitary conditions for handling food). In Roberts, the employer had attempted to defend the sex-specific regulation on the grounds that the employees worked with exposed food and that the regulation was required to ensure sanitary food processing. The court questioned the factual assertions made by the employer, concluding that food contamination was no more likely from a man's hair contained with a hairnet than from a woman's. 337 F. Supp. at 1056.
[Vol. 92:2541 In Part I, I argued that although employer dress and appearance requirements tend to subordinate women, the elimination of such requirements is an incomplete, and sometimes undesirable, response to the problem. I also argued that no effective approach to undermining the oppressive role dress and appearance expectations play in women's lives could be based on the effort to rise above or transcend community norms. In this Part, I demonstrated the ways in which courts have used community norms as if they were neutral criteria against which to evaluate employer dress and grooming practices, and I argued that these approaches are unsatisfactory in that they ratify discriminatory norms and allow them to be perpetuated throughout workplace practices that Title VII was intended to break down. My point is that the problem with the caselaw in this area is not that it fails to transcend community norms -an impossible goal -but that the law fails to look critically enough at the extent to which these norms incorporate the type of attitudes and stereotypes about women that Title VII is meant to combat. If community norms operated as objective, neutral principles on which to base the legal definition of equality, Title VII would need to do little more than to guarantee that there are no obstacles to the free expression of these norms. Insofar as community norms subordinate women on account of their sex, however, Title VII cannot simply accept them as givens. Rather, ways must be found to sharpen the Act's standards for identifying discriminatory employment practices that appear harmless and ordinary because of these norms. Moreover, because community norms will remain in inevitable point of reference in defining equality in the workplace, despite strict Title VII review, ways must be found to improve those norms. Part III of this essay pursues these objectives.
III. AN INTERACTIONAL VIEW OF COMMUNITY NORMS, LAW, AND SOCIAL CHANGE
I have criticized the notion that community norms are background conditions that the law can transcend, and I have criticized the use of community norms as neutral standards against which workplace restrictions and conditions can be validated. In this Part, I explore what it would mean for courts to treat community norms
If the employer's interest is in defining its own public image through its employees' ap· pearance, the BFOQ exception is more easily satisfied. See cases cited supra notes 122-26. The Roberts court distinguished its facts from a fact situation in which the employer's sex· specific grooming regulation applied to public-contact employees and was important for cus· tomer satisfaction. 337 F. Supp. at 1056. in interaction with, rather than as distinct from, the legal concept of equality that current Title VII law is capable of generating. This interactional view sees community norms and the legal concept of equality both as mutually confining and as mutually enabling. Community norms limit legal alternatives while also defining the terms required for equality to exist; the law limits the permissible effect of community norms while defining higher ideals to which the community might aspire. Both operate simultaneously and reciprocally as cause and effect, as carriers of gender-role stereotypes and propellants for change, as provisional givens and targets for reform.
When community norms and equality ideals are viewed in interactional or relational terms, the task of interpreting Title VII becomes one of steering and steadying a moving target rather than of discovering and fixing its permanent meaning. Within this view, it becomes clearly inappropriate to short-circuit Title VII analysis with judicial assumptions that sex-based conditions of employment are too normal and ordinary-or "trivial" -to be taken seriously. Such judgments will reflect, and freeze, prejudices and stereotypes that may be deeply submerged and highly subversive of efforts to enhance women's equality in the wo.rkplace. Thus, as a first proposition, courts should approach challenges to practices grounded in community norms by attempting to identify the cultural meanings underlying them and determining to what extent they impose burdens that disadvantage members of one sex in relation to the other. For example, in reviewing the apparently "trivial" rule that women wear skirts, a court must ask whether there is something in the cul-. tural coding of skirts that disadvantages their wearers by making them seem, say, less professional and more ornamental or vulnerable than those who wear pants. 138 In answering this question, it is useful to inquire whether it would be considered equally trivial if men in the same workplace were required to wear skirts. Such inquiries may help to reveal status distinctions buried in dress norms that have become normalized by their cultural familiarity. When such status distinctions are revealed, rules built on them must be carefully scrutinized for job-relatedness under the BFOQ exception to Title VII. Likewise, weight restrictions grounded in the community's expectations that women be thinner than men must be examined to determine whether these expectations are tied to, and (finding no Title VII violation in the case of a prohibition against pantsuits -a prohibition that, according to the plaintiffs, perpetuated " 'a sexist, chauvinistic attitude in employment' ").
[Vol. 92:2541 help to sustain, gender disadvantage. Biological explanations for women's lower average weights might help to establish that different weight standards impose no extra actual burden on women. But scientific explanations should be examined suspiciously as measurements that may potentially validate the familiar, including familiar prejudice and stereotype. Average weight tables, it turns out, demonstrate only what average women and men actually weigh, not what they would weigh without societal pressures, placed disproportionately on women, to be thin. Beneath this scientific surface lies an ideal of the thin woman that may have more to do with the passivity, anxiety,. and emotionality 13 9 society promotes in its women than with any biological truth~ 140 Identifying these damaging links cannot be done with scientific certainty, of course, but nonetheless is legally required.141
It is a sign of the pervasiveness of gender coding in the symbolic system of dress and appearance that few female-associated dress or appearance conventions exist that are not linked with stereotypes about women that emerged from or have become interwoven with their historically inferior status. Courts should find all such conventions discriminatory "on the basis of sex," unless narrowly tailored to sex differences in ways that do not perpetuate this historically inferior status. Under this approach employers should be able to supply women's uniforms in women's sizes, rather than men's, without having to justify the differences as sex-based discrimination. Indeed, the failure to make adjustments for women may, in some instances, be discriminatory. 142 Employers should bear a strong 141. The same type of analysis is required, and familiar, in the review of sex-based discrimination under the U.S. Constitution. See, e.g., Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 730 (1982) ("MUW's admissions policy lends credibility to the old view that women, not men, should become nurses, and makes the assumption that nursing is a field for women a self-fulfilling prophecy."); Stanton v. Stanton, 421 U.S. 7, 15 (1975) (holding uncon· stitutional a statute that terminated child support for girls three years earlier than for boys and noting that "bringing her education to an end earlier coincides with the role-typing society has long imposed").
142. One such instance appears to have arisen in Milligan-Jensen v. Michigan Technologi· cal University, 767 F. Supp. 1403 (W.D. Mich. 1991). In Milligan-Jensen, the plaintiff, who alleged that she was discharged in violation of Title VII, had been criticized for her uniform and dress, which was mandatory and designed for men. 767 F. Supp. at 1413.
BFOQ burden, however, in attempting to justify sex-based requirements that convey disparaging messages about women or restrict them in gender-based ways -for example, policies requiring high heels that restrict mobility or tight bodices that accentuate women's breasts and reinforce their sexual objectification.143
Dress and appearance expectations that perpetuate man's historically commanding status are more difficult to analyze. Take the expectation that male lawyers wear pants, not skirts, or have short, not long, hair, or wear ties. 144 Insofar as pants symbolize power and competence, requiring them for men does not pose the same problem of disadvantage as requiring skirts for women. In fact, the objective of a law firm in insisting that its male attorneys wear pants and other suitable "professional" attire is that its attorneys should look "the part" in order to have the credibility necessary to succeed in professional settings. This is not to say, however, that either the male dress prohibition or the pants requir~ment for women is unproblematic. The male dress prohibition, trivial as it may seem to most individuals, reflects and perpetuates gender-role expectations that men wear the pants and only women, or sissies, wear skirts. 145 As to the pants requirement for women, the problem is that under some circumstances and coding practices, women may be burdened from the requirement in a way that men are not. As illustrated by the controversy over whether Shannon Faulkner will be required to shave her scalp along with other first-year cadets (all male) at the Citadel, depending on the context, a "male" rule may have quite a different 143. According to one source, "women's dress uniforms [in the military] are cut 'to cling' rather than for comfort or function, making it difficult for women to display excellent 'military bearing.' " Benecke & Dodge, supra note 129, at 237. Other reported sex-specific dress requirements in the military include "a special hat for [the Army's] women drill instructors rather than ... the traditional 'smokey-bear' hats of their male colleagues and the potent aura of authority which accompanies them." Id. at 236-37. In the Marines, female recruits are required "to wear makeup and take classes on hair care, poise, and etiquette.'' Id. at 236 (citing CHRISTINE L. WILLIAMS, GENDER DIFFERENCES AT WORK: WOMEN AND MEN IN NONTRADITIONAL OCCUPATIONS 63 (1989)).
144. See supra text accompanying notes 18-20. 145. Analogously, many have argued that discrimination against gays and lesbians is discrimination on the basis of sex, because it is based on the threat gays and lesbians pose to the gender-role stereotypes upon which male supremacy is based. impact on women than on men. 14 6 Being required to wear pants in certain settings, like being required to shave one's scalp, may be more stigmatizing to women than to men. Conversely, crossing the gender boundary will tend to have more negative consequences for men than for women, 147 as would be apparent in rules that required men as well as women to wear skirts, high heels, or makeup.1 48 Moreover, for those who resist the cultural symbols of the power majority, a requirement that employees wear the symbols of power may, in some contexts, be as oppressive, in the equality sense, as requiring them to identify with the powerless.1 49 In Rogers v. American Airlines, Inc., 150 for example, a black woman challenging a prohibition of all-braided hairstyles asserted her interest in being able to identify with traditional cultural symbols of her oppressed group. 151 In rejecting her challenge, the court prevented her from associating herself with a tradition and culture from which she derived her sense of identification and belonging, which in that particular time and place was important to her ability to operate as an equal with others in the workplace.
Once disadvantage is shown, a workplace requirement should be upheld under Title VII only if it passes strict review as a BFOQ. Community norms are relevant to this review, but in a different way than they are relevant to the determination of whether a rule or practice discriminates on the basis of sex. In determining whether or not a workplace rule is discriminatory, community norms are a background factor that affects whether the rule causes disadvantage; if the rule is grounded in community norms that either are 146. Ironically, the ritual of scalp shaving in the military-school context is to humiliate and to provide a basis for group bonding. When applied to the only woman in an otherwise all-male environment, however, there should be little doubt that the effect is to set apart the female for whom a bald head means something quite different than for men. See Ellen Goodman, Does Equality at the Citadel Mean Shaving Shannon Faulkner's Head?, HART· FORD CouRANT, Aug. 5, 1994, at C13 ("A shaving that bonds 2,000 males can further ostra· cize one female.").
147. Empirical research has established that not only do children make more of socially constructed cues than of biological ones, but by 20 to 24 months of age, children have internalized cultural cues that prescribe much harsher treatment for male gender deviance than for female. See BEM, supra note 1, at 114. Bern discusses at length the psychological processes of gender acculturation that help to sustain this asymmetry throughout adulthood and the dependence of these processes on gender-polarizing social practices. See id. at 138· 67.
148. The difficulty of imagining such rules makes it strikingly clear how undesirable those who have power consider the symbols associated with those without power to be. themselves discriminatory or interact with the rule to create a discriminatory effect, disadvantage is established. In determining whether discrimination is justified as a BFOQ, community norms constitute the context within which the employer must establish whether its discriminatory rule is necessary to its essential business purpose. Here, oddly enough, the more closely linked the central purpose of the business is to the sexualization or objectification of women, the more justified its discriminatory employment practices are likely to be. Customer tastes and preferences provide the usual link between an employer's discriminatory dress and appearance requirements and the business purpose the requirements are meant to serve. It is useful, then, to examine the role consumer preferences have played in cases concerning other types of discriminatory rules evaluated under Title VII. The cases are instructive. The BFOQ exception has been strictly applied, with courts repeatedly affirming EEOC guidelines providing that a BFOQ exception should not be based on "the preferences of coworkers, the employer, clients or customers."152 This strict approach has had positive payoffs, with respect to not only more equal employment opportunity but also, in turn, more enlightened, less discriminatory customer expectations.
Two cases in the airline industry illustrate the pressure the law can exert on discriminatory customer attitudes. In Diaz v. Pan American World Airways, Inc., 153 Pan American Airlines attempted to justify its policy of hiring only female flight attendants on the grounds that its passengers "overwhelmingly preferred to be served by female stewardesses." 154 These assertions were backed up by expert psychiatric testimony that led the trial court to conclude that "an airplane cabin represents a unique environment in which an air carrier is required to take account of the special psychological needs of its passengers," which "are better attended to by females. " 155 The airline's point was not that men could not be effective flight attendants but that women were so much better on average that sex was " 'the best available tool for screening out applicants likely to be unsatisfactory and thus reduce the average level of performance. ' the airline's argument, reading narrowly the BFOQ exception to require business necessity, not business convenience. 157 Determining that " [t] he primary function of an airline is to transport passengers safely from one point to another" and that this function did not require "a pleasant environment, enhanced by the obvious cosmetic effect that female stewardesses provide," 158 the court held that the BFOQ test was not met.
Diaz was followed a decade later by Wilson v. Southwest Airlines, 1 5 9 a case in which the factual premise of the employer's justification was more strongly demonstrated. In Wilson, a female-only flight attendant policy was part of a successful attempt to rescue the airline from near-bankruptcy. The policy was an advertising campaign to project an image of "feminine spirit, fun and sex appeal."160 Southwest Airlines' primarily male business passengers were promised " 'tender loving care,' " to be provided by youthful, attractive women who dressed in high boots and hot-pants. 1 61 There was no question but that "Southwest's overall 'love image' ... enhanced its ability to attract passengers" and thus that "femininity and sex appeal [were] qualities related to successful job performance."162 The court held, nevertheless, that this relationship was not sufficiently strong to make female attendants essential to the business of flying passengers.163
Diaz and Wilson represent a decisive choice between two approaches to community norms: (i) sex-based rules and practices may be justified if these norms, in the form of customer tastes and preferences, make it economically profitable to the employer; or (ii) sex-based rules and practices may be justified only if essential in order to provide the product or service that the employer sells. The first option takes community norms as the fixed, operative norm and ratifies business practices that are in accord with prevailing cus- Supp. -at 296. Southwest offered passenger survey evidence in an effort to establish a tight connection between its image and success as an airline and its feminine flight attendants. This survey evidence was not nearly as impressive as the airline asserted, in that it demonstrated that other factors -departure schedules and helpful reservations personnel -were more important than its attractive flight attendants. 517 F. Supp. at 295-96. In rejecting the relationship between customer preferences and business necessity, however, the court made the content of the survey evidence irrelevant, even if the surveys had shown stronger support for the airline's contentions. This rejection clearly contrasts with the approach taken in Craft. See supra text accompanying notes 110-15.
163. 517 F. Supp. at 303-04.
tomer expectations and desires. . When pressed, the employer would only have to present sufficient market data to demonstrate that the practice was generated, in fact, by market factors rather than prejudice on the part of the employer. 164 If the courts in Diaz and Wilson had followed this option, the female-only job restrictions would have been upheld, and sexually subordinating stereotypes frozen in place. The second and better option, followed in Diaz and Wilson, does not ignore consumer expectations but reviews those expectations in light of the actual service or product consumers seek to purchase. Because customer preferences in relation to the mood or sexuality of the· flight are. secondary to their desire to get from one place to another, employers will not be allowed to indulge these preferences. As a result of restricting the ability of the airlines to exploit sexually subordinating consumer preferences to its commercial ends, the courts set the oar that would help to change those preferences. 165 Since Diaz and Wilson, the "look" of flight crews has become more diversified and less dependent on the traditional female-object stereotype and community expectations for the appearance of flight attendants have broadened. Notwithstanding years of losing efforts by women plaintiffs to eliminate airline weight restrictions, 166 this evolution has contributed to airline carriers' relaxation of these rules as well, and recent 165. In Title VII cases raising other types of sex-based discrimination, courts have also construed the BFOQ exception very narrowly. In the most notable example, the U.S. Supreme Court turned back an effort by a battery manufacturer to exclude women of childbearing age from certain job categories due to the risk of lead to potential unborn or unconceived children, on the grounds that the essential nature of the battery-producing business did not include providing a safe environment for the potential children of its employees. International Union v. Johnson Controls, Inc., 499 U.S. 187 (1991). Again, community norms might have been used to ratify damaging patterns of response to the potential risks of childbearing, applied typically so as to burden only women, as childbearers, and not also men, as cocontributors of the genetic material necessary to produce a child. Instead, the Court closely examined these conventional patterns of response, determining that they were not compelled by the employer's business needs but rather by their own, communityreinforced, patronizing assumptions that women are not able to make intelligent choices for their own benefit or for the benefit of their potential children. 499 U.S. at 203-04, 211.
166.
See supra text accompanying notes 94-109.
[Vol. 92:2541 lawsuits challenging the remainder of them have begun to settle in favor of the plaintiffs. 161 The area where the least visible progress has been made concerns businesses that are the most objectionable from the perspective of reducing the sexual subordination of women: businesses that trade on women's sexual objectification. Under even a strict interpretation of the BFOQ exception, the closer a business defines itself in terms of sexual services and display, as contrasted with using sex to attract customers to buy an unrelated product or service, the more clearly it is sheltered by the Act. Title VII bears only on the terms and conditions of employment and, apart from these terms and conditions, does not regulate the legality of a business or its essential purpose. 168 It also does not reach advertising practices that may help maintain a market for discriminatory business products or services.1 69 Even as to those practices that constitute terms and conditions of employment, the BFOQ exception seems specifically tailored to accommodate businesses that trade on sex and sexuality. Thus, for example, EEOC regulations specify that a BFOQ is established with respect to a job, such as an acting role, for which sexual authenticity is required, 170 and it is generally assumed that sex is a BFOQ for such positions as Playboy Bunnies, "female sexuality being reasonably necessary to perform the dominant purpose 167 . In April 1994, for example, USAir settled a 1992 lawsuit by substituting a perform· ance test for its weight standards. See Tamar Lewin, USAir Agrees To Lift Rules on tlze Weight of Attendants, N.Y. TIMES, Apr. 8, 1994, at Al2. Delta placed a moratorium on its weight policy, and American Airlines relaxed its weight standards, in part by allowing for increases in weight with age. Northwest and Continental still impose weight requirements correlated with height. United remains in litigation over its weight policy. Its standards for female flight attendants are based on small and medium frames, while the standards for male flight attendants are based on men with large frames. Id.
168. Whether or not a practice constitutes a term or condition of employment, of course, can itself be contested. See infra note 169.
169. Some efforts are being made to attack advertising practices through claims that sexualized advertising contributes to sexual harassment in the workplace. For example, several lawsuits have been filed against the Stroh Brewery Company claiming that its advertising campaign for Stroh's beer -a campaign that used the Swedish Bikini Team to link Stroh's beer to its consumers' success with beautiful, bikini·clad blond women --contributed to sexual harassment against women employees at Stroh's by creating an overall atmosphere of hostility against women. These lawsuits, the facts of which are discussed in Stacy J. of the job which is forthrightly to titillate and entice male customers." 171 Although this allowance for what will often be the more extreme forms of sexual subordination may seen ironic and perverse, it is understandable within an interactional view of community norms and the law and, arguably, beneficial in a long-term, pragmatic sense to the goal of eliminating the sexual subordination of women. This approach permits only those discriminatory rules that are necessary, in a definitional sense, to the employer's businessthe lawfulness of which, again, Title VII is not designed to adjudicate. To sustain its discriminatory practices, the employer must be explicit about the nature of its business and about the necessity to discriminate in order to engage in that business. Pressure on the practices, thus, comes on two fronts. The law exerts steady pressure on what requirements are essential to the conduct of an employer's business,1 72 and community norms impose limits on the kinds of businesses employers are willing, explicitly, to defend. As a result of both of these pressures, the band of permissible discriminatory practices is forced within evemarrowing margins -literally, marginalized. Additional pressure can be exerted by legislators representing the community, who can take such measures as are consistent with the First Amendment to limit the legality of certain businesses that demean women. 173 Employees of such businesses, in tum, can put pressure on employers to protect them from sexual harassment in the workplace resulting from the clothing they are made to wear.11 4 In each of these ways, legal ideals and community [Vol. 92:2541 norms gradually adjust and evolve, rendering the marginal practices harder and harder to defend both under the law and within the community that sustains them.
Litigation against the Hooters restaurant chain provides an occasion for thinking about the appropriate role of Title VII in this interactive process. 175 Hooters is a restaurant chain with an image based on the "Hooters girl" concept, which is " 'indisputably sexy in tone.' " 176 The chain hires only women servers, bartenders, and hosts and requires them to wear sexy attire, such as "'cutoffs, Tshirts, tanktops and orange jogging shorts.' "177 To defend its practice of hiring only females for its front-ofhouse positions, and to justify its dress code if that should also be challenged, Hooters would need to establish that its business is, at its essence, the service of sexual excitement. Consistent with Title VII's goal of ending sexual subordination in the workplace, the employer's burden should be interpreted in the most rigorous possible terms, with a view toward isolating to the greatest possible extent businesses that exist to exploit women. When such businesses are segregated and labeled as harmful in the specific ways required by a strictly applied BFOQ exception, forces can be more easily mobilized that may lead to both reduced public support and alternative legal handles that can reach manifestations of sexual subordination beyond those already defined in the law.
Accordingly, Hooters should be required to show that the sex distinctions at issue are so essential to its business that without them it could no longer provide the primary product or service it intends, lawfully, to provide. Following Diaz and Wilson, it should not be enough that consumers at Hooters enjoy -and even demonstrate through customer surveys that they enjoy -having the option of buying food in an environment in which sexual excitement is also provided. What Wilson establishes is that the sexual sexual harassment and the "production and reproduction of sexuality through female dress and men's responses to it," see KENNEDY, supra note 38, at 162-213.
175. At least two suits have been filed against Hooters for sex discrimination in its failure to hire male waiters. In one suit, the EEOC hearing officer found in favor of the plaintiff, but the follow-up federal lawsuit filed in 1991 was apparently dismissed or settled. subordination of women cannot be used simply to gain competitive advantage. A business must show that its primary purpose is to provide sexual stimulation rather than food, drink, or some other service for which sex is not an essential component. This it has a perfect right to do, although to defend its right to discriminate on the basis of sex, a business will not be able to hide behind the legitimacy of ordinary business purposes the public deems more "respectable" -flying passengers, serving food, and so on. Once it attempts to defend its business in nonsexual terms, the BFOQ exception is no longer available to protect sex-specific requirements. The rule of thumb at the end of the day is simple: sex bars may subordinate women, but airlines and restaurants may not. 1 1s
The process I describe relies, as do Diaz and Wilson, on slippery tests involving questions about the "essence" of the business and the "primary" product or service. But once the law and community norms are viewed as interdependent, interactive, and evolving, no other alternative seems realistic. There can be no abstract, allpurpose definition of equality that fits all times and places. Title VII is, in this sense, fluid and evolving -a work in progress rather than a mandate that still-stubborn courts simply refuse to fulfill.
Insofar as current social understandings of what equality would require are imperfect, this fluidity should be seen as a strength of Title VII, not a weakness. It means that practices seeming trivial and nondiscriminatory at one time -hiring only slim, pretty women as airline flight attendants or tall, muscular men as firefighters -may come to be understood as unacceptable at another. Conversely, dress and appearance styles that seemed wholly out of the question at one time -women in pants and men in barrettes -may come to seem normal, rather than offensive and bad for business. Likewise, businesses normalized as restaurants or bars in one time and place may come to be understood by customers as exploitative in another. The interactive and changeable quality of community norms means that they can evolve, over time, in negoti-178. Some sexually revealing dress requirements, insofar as they encourage sexually harassing conduct by customers or other employees, might also support a charge of sexual harassment. Because a charge of sexual harassment requires a showing that the conduct is "unwelcome," however, courts have tended to entertain such claims only in types of employ- [Vol. 92:2541 ation with a law that insists on better and better standards as it acknowledges that it has not yet, and probably will never, reach its limits.
CONCLUSION
I close with a concern. I chose this topic because I believe that dress and appearance norms present an important workplace issue. Although courts tend to treat dress and appearance matters as legally insignificant, all the available management literature supports the view that dress and appearance matter a great deal in the workplace,179 as they do in other social contexts, and it is clear that on both an individual level and with respect to women as a whole, dress and appearance have important, albeit complicated, autonomy and equality implications.
A problem for feminists is that calling attention to the importance of dress and appearance matters may reinforce that importance and, accordingly, the power of dress and appearance norms to oppress women. The dilemma is the same one feminists face in addressing the larger matter of sexual difference: taking account of sexual difference reinforces it, which in turn, at present, means reinforcing sex-based disadvantage. 180 Likewise, responding to dress and appearance matters as important participates in the validation of appearance as a basis for judging individuals and, thereby, for constraining women.
Feminists have responded to the dilemma posed by dress and appearance in different ways. Some, like Susan Brownmiller, adopt personal guidelines and political stances that reject feminine fashion, makeup, and self-adornment as uncomfortable, inconvenient, and supportive of damaging gender distinctions. 181 This approach comports with the view that fashion is artificial1 82 and that if women can be released from codes that serve male interests, they can discover clothes and appearance norms that better suit their own "nat- ural" values and tastes. 183 In addition to ra1smg the questions referred to earlier about what it would mean to have one's "own" values and tastes, 184 feminists cannot avoid, in the course of offering such arguments, giving dress some of the impo_rtance they wish to deny it; as soon as either opposition or even indifference to fashion needs to be explained, it becomes, in Fred Davis's words, "antifashion," which itself helps to sustain and nurture the "dialogue of fashion symbolism and countersymbolism." 185
Other feminists have argued about the need for playful experimentation with sexual codes and meanings as way of shattering conventional understandings and expectations about women. Dress and appearance were especially important to Mary Joe Frug, who advocated a wide range of strategies that would produce fresh images of the human body, through legal experimentation and innovation.186 While I find no published writings by Frug relating specifically to dress and appearance, she was well known for her own love of "sexy dressing" both as a source of fun and play and as a way of challenging conventional gendered meanings. 187 Elizabeth Wilson has made fashion a more explicit academic focus. She emphasizes the pleasure, liberating potential, and tantalizing essence of fashion, which, she argues, in its constant changes, "actually serves to fix the idea of the body as unchanging and etemal." 188 Wilson also explores the use of dress as an oppositional strategy, not only to challenge the conventional gender roles expressed in the prevailing fashion images of the times, but also to express dissent against such matters as social class, waste and impracticality, economic relationships, sexual attitudes, and racial oppression. 189
Is it possible to have it. both ways, that is, to preserve the fun, creative, and even subversive potential of dress and appearance without at the same time strengthening its potential to oppress? Psychologist Sandra Bern struggles with a form of this question when she attempts, valiantly, to reframe the goal of feminism from that of eliminating male and female in an androgynous society to 183 189. Id. at 179-206; see also DAv1s, supra note 22, at 168-86 (cataloging types of oppositional dressing into categories of utilitarian outrage, health and fitness naturalism, feminist protest, conservative skepticism, minority group disidentification, and counterculture insult).
[Vol. 92:2541 that of erasing gender-based scripts so that at a minimum "males and females would ... be freer to be masculine, feminine, or androgynous ... than they are now." 190 Note, however, that in this rearticulation of the ideal, Bern duplicates the route taken by those criticizing dress and appearance codes under Title VIl; 191 she begins with a concern over equality but ends with a cure based on the goal of autonomy. In the course of this transformation, the problem of uneven or oppressive scripts is regarded as solved by doing without scripts. But what would this mean? What function would the preserved categories of masculine and feminine serve once stripped of any force as social organizing principles? What's a category without a function?
My approach, both in formulating legal standards under Title VII and in developing strategies more generally for the elimination of oppressive gender-role expectations, is to concede the necessity of scripts, of social meanings, and of signs, and then to focus on how the content of those scripts, meanings, and signs might be made better. Autonomy is not bad, but, like equality taken by itself, 1 9 2 it is empty. Efforts to address dress and appearance standards must be focused on improving meanings, rather than eliminating them. At the same time, it is worth thinking about how important these meanings are constructed to be. In one ideal world, dress and appearance would be sources of playfulness and imagination as much because they did not impinge on fundamental human needs and values as because they did. If this is the world most worth having, the effort to end the oppressive power of dress and appearance conventions might have to aim not only at inventing more and better meanings but also at making these improved meanings matter less. 
